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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

N0. 47068-2019

)

Plaintiff-Respondent,

)

Minidoka County Case No.
CR34-2017-3508

)

V.

)
)

TYSON COLE GIFFORD,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

IS SUE

Has Gifford

failed to

show

the district court abused

its

sentencing discretion?

STATEMENT OF THE CASE
In October 2017, a Victim reported that

someone had broken

of his tools and a service truck. (PSI, p3.) The ofﬁcer
that

happened

in the

same area and around

crimes might be related. (PSI, p3.)

the

same time

who took

into his

shop and stolen some

the report

as the vehicle theft

knew 0f a

and thought the two

He questioned Tyson Cole Gifford, one of the

burglary. (PSI, p.3.) Gifford admitted that he

went into the shop
1

“t0 get

burglary

warm.”

suspects of the

(PSI, p3.)

When

he

left

the shop, he stole a service truck and subsequently

found the truck where Gifford said he had abandoned

The
that Gifford

state

abandoned

it.

(PSI, p.3.)

The ofﬁcer

(PSI, p.3.)

it.

charged Gifford with operating a vehicle Without the owner’s consent and alleged

was a persistent Violator.

(R., pp.28-33, 36-41.)

As

part of a plea agreement, Gifford

pled guilty t0 an amended charge of grand theft and the state dismissed a separate pending criminal
case.

(R., pp.47-48, 50-65.)

0f three and one half years.

The

district court

(R., p.86.) Gifford

imposed a sentence 0f ten years with a ﬁxed term
timely appealed. (R., pp.89-92.)

STANDARD OF REVIEW
When

evaluating Whether a sentence

is

excessive, the court considers the entire length of

the sentence under an abuse 0f discretion standard.

State V. McIntosh, 160 Idaho

1, 8,

368 P.3d

621, 628 (2016); State V. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).

ARGUMENT
To Show That The

Gifford Has Failed

The
a

district court

did not abuse

its

ﬁxed term of three and one half years.

District

discretion

It is

Court Abused

When

presumed

Where

demonstrating that

it is

(citations omitted).

To

a sentence

sentence

is

Li The

will

144 Idaho 722, 726, 170 P.3d

McIntosh, 160 Idaho

show

at 8,

the sentence

is

368 P.3d

at

628

excessive under

I_d.

reasonable if

it

appears necessary to accomplish the primary objective 0f

protecting society and t0 achieve any 0r

retribution.

V. Oliver,

carry this burden the appellant must

facts.

ﬁxed portion of the sentence

Within statutory limits, the appellant bears the burden of

a clear abuse of discretion.

any reasonable View of the

A

is

Sentencing Discretion

imposed a sentence of ten years With

that the

be the defendant’s probable term of conﬁnement. State
687, 391 (2007).

it

Its

district court

all

of the related goals of deterrence, rehabilitation, 0r

has the discretion t0 weigh those objectives and give them

2

differing weights

when deciding upon the

sentence. Li. at 9, 368 P.3d at 629; State V. Moore, 131

Idaho 814, 825, 965 P.2d 174, 185 (1998) (holding

district court

did not abuse

discretion in

its

concluding that the objectives 0f punishment, deterrence and protection of society outweighed the

need for

rehabilitation).

“In deference to the

trial

judge, this Court will not substitute

a reasonable sentence Where reasonable minds might differ.” McIntosh, 160 Idaho at

at

628 (quoting

ﬁxed within
discretion

m,

146 Idaho

the limits prescribed

by

the trial court.”

at

by

148-49, 191 P.3d at 226-27).

its

8,

View of

368 P.3d

Furthermore, “[a] sentence

the statute will ordinarily not be considered an abuse 0f

Li. (quoting State V. Nice,

103 Idaho 89, 90, 645 P.2d 323, 324

(1982)).

The imposed sentence ﬁts within
theft is fourteen years,

years With a

ﬂ

at 8,

§ 18-2408(2)(a),

and the

ﬁxed term of three and one half years

proving that his sentence
Idaho

LC.

368 P.3d

at

is

628.

The

the statutory limit.

statutory

district court

(R., p.86).

maximum

imposed a sentence of ten

That leaves Gifford the burden 0f

excessive under any reasonable View 0f the facts.

He

cannot d0

The length of Gifford’s sentence

for grand

ﬂ

McIntosh, 160

so.

is

reasonable.

The

district court

properly considered the

relevant sentencing factors, including the “protection of society, and the related goals of
deterrence, rehabilitation and retribution.”

recognized that Gifford

is

(T12, p.26,

a “multiple offender”

felonies,” including multiple burglaries.

Who

L.25 — p.27, L3.)

The

district court

has committed “multiple property crime

(Tr., p.28, Ls.1-3;

PSI, pp.5-8.)

And

the district court

found the nature 0f the crime weighed in favor of a more severe sentence because

it

was not a

Victimless crime “but a crime that hurt people in the community.” (TL, p.27, Ls.20-22.)

Gifford argues that the district court failed to adequately consider his substance abuse

problem. (Appellant’s

But Gifford has

brief, pp.5-6.)

criminal behavior and his substance abuse problem.

from 2011

until

2016” (PSI,

including burglary and theft

p.17), Gifford

by receiving

failed t0

show any connection between

For example, despite being “drug free

was convicted 0f numerous crimes
stolen property (PSI, pp.6-8).

his

.

.

.

in that time period,

Moreover, Gifford has

already been afforded multiple treatment opportunities, none 0f Which have had a lasting effect.
(PSI, p. 1 8.) Gifford’s substance abuse

problem did not require a

lesser sentence than the sentence

imposed.
Gifford also erroneously argues that the district court abused
jurisdiction because

would have allowed him

a rider

(Appellant’s brief, pp.5-6.)

Retaining jurisdiction

is

its

to receive

discretion

by not retaining

the treatment he needs.

simply “a means of extending the time to

evaluate a defendant’s suitability for probation.” State V. Toohill, 103 Idaho 565, 567, 650 P.2d

707, 709 (Ct. App. 1982). Thus, “[t]here can be no abuse of discretion in a
retain jurisdiction if the court already has sufﬁcient information

defendant

is

trial

upon Which

t0

court’s refusal t0

conclude that the

not a suitable candidate for probation.” State V. Jones, 141 Idaho 673, 677, 115 P.3d

764, 768 (Ct. App. 2005).

The information presented
candidate for probation.

arrested

.

.

.

Most

to the district court

tellingly,

for the instant offense.”

proved

that Gifford

was not a

Gifford “was already 0n felony probation

(PSI, p.9; see Tr., p.29, Ls.1-7.)

And

this

suitable

When he was

was not

the ﬁrst

time Gifford committed a crime While on probation—in 2016 he served time in jail for domestic
Violence committed While he

abuse

its

discretion

was 0n

probation.

(PSI, pp.7, 9.)

Thus, the

when it decided “a second rider here under these

appropriate.” (Tr., p.30, Ls.3-14.)

district court

did not

circumstances would [not] be

CONCLUSION
The

state respectfully requests this

Court afﬁrm the

district court’s judgment

0f conviction.

DATED this 2nd day 0f January, 2020.
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